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Pregnancy and substance use – the Norwegian 
§ 10-3 solution.1 Ethical and clinical reflections 
related to incarceration of pregnant women to 
protect the foetus from harmful substances

Research report

Introduction 
Maternal substance addiction imposes 

several risks on the offspring from concep-

tion on. Most chemical components of the 

substances pass the placental barrier and 

represent a developmental hazard to the 

growing foetus (Moe et al. 2010). Pregnant 

women often find themselves torn be-

tween the wish to protect the foetus and 

failure to do so (Söderström 2011). The 

situation causes worry as well as moral in-

dignation, and the welfare system is urged 

to act. In 1996, Norway passed a unique 

piece of legislation, at the time § 6-2a in 

the Social Service Act, now § 10-3, which 

made it possible to incarcerate pregnant 

drug-addicted women in order to pro-

tect the foetus. Although the paragraph is 

grounded on the ethical principle of non-

maleficence, there has been raised con-

cern for unintended negative effects such 
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as increased abortion rates and reluctance 

to seek health services (Søvig 2011). The 

paragraph has been evaluated from the 

perspective of the social worker (Lunde-

berg & Mjåland 2009) and in terms of neo-

natal outcomes (Nordlie 2006). The ethical 

dilemmas have been discussed from a le-

gal perspective (Søvig 2007; Nilssen 2005). 

During the fifteen years of practising the 

paragraph, no publications have drawn on 

the clients’ experiences to discuss ethical 

dilemmas and consequences of the para-

graph. It will be done in this article. 

Despite the perceived clarity and le-

gitimacy of the paragraph among Norwe-

gian law-enforcers (Lundeberg & Mjåland 

2009), none of the Nordic neighbouring 

countries has so far adopted it. The Dan-

ish, Finnish and Swedish debates have 

been more influenced by questions of 

the juridical status of the woman versus 

the foetus (Leppo 2009). An awareness of 

uncertainties and gaps in our knowledge 

on foetal development and substance ex-

posure has led to a different conclusion: 

the woman is granted ”freedom” until 

more is known (Mäkelä 2009). Hecksher 

(2009) expects that women in Denmark 

already known by the social welfare ap-

paratus will more often be subject to in-

tervention compared to those with equally 

harmful substance use, but with higher 

socio-economic status. Another problem 

is that Danish legislation does not treat a 

foetus as a legal subject and thus it cannot 

be given legal rights. In Finland, the dis-

cussion of the issue in the 1980s led to in-

creased efforts within voluntary treatment 

(Leppo 2009). A core argument was that 

intrinsic motivation is necessary for build-

ing a therapeutic alliance and for lasting 

change. In 2010, the proposed changes in 

Swedish legislation similar to Norway’s 

§ 10-3 were turned down by the govern-

ment. Opponents of the proposition had 

similar doubts as Hecksher (2009) in terms 

of treating the foetus as an independent le-

gal subject, thus opening up for reinterpre-

tation the foetus’ right to protection versus 

the woman’s right to self-determination 

(Runquist 2009). To sum up, the main is-

sues in the Nordic debate have been the le-

gal status of the foetus, patients’ rights, the 

right to autonomy, the therapeutic alliance 

and motivation, and a skewed effect of the 

legislation mostly targeting underprivi-

leged women. Issue 3 of the Nordic Stud-

ies on Alcohol and Drugs (2009), which 

thoroughly discussed these questions, 

contained no Norwegian contributions.

Although the use of coercion against 

women to protect the foetus is a contro-

versial principle, social workers find the 

paragraph relatively easy to use because 

foetal development and the health of the 

baby are at stake (Lundeberg & Mjåland 

2009). Still, incarceration during preg-

nancy against the woman’s will involves a 

difficult balancing act between individual 

autonomy, foetal protection and promo-

tion of caregiving competence. This bal-

ancing act is handed to the professionals 

at the clinics to solve. 

In this article, we use the cases of two 

women to identify situations, experiences 

and practices that are ethically challeng-

ing or saddled with contrasting interests. 

We bring the clients’ experiences into the 

debate, presenting another angle on the 

ethical dilemmas and professional chal-

lenges. The two cases will be discussed 

in relation to ethical guidelines of clini-

cal practice, patients’ rights and human 

rights, as well as in relation to existing 
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research on coercion, addiction and preg-

nancy. Implications for professional and 

ethical practice are proposed. 

Ethical challenges in 
reproductive health
The issue of female reproduction has al-

ways been loaded with different moral 

and cultural norms and regulations. Both 

the socio-cultural setting and the available 

medical knowledge and technologies have 

influenced women’s own choices and the 

interventions they have been subjected to. 

Complications during pregnancy and birth 

sometimes raise questions of who should 

be medically prioritised, the woman or 

the foetus. Until little over a century ago a 

Caesarean section was performed to save 

the baby when the mother could no longer 

be saved. When the mother’s life could be 

saved in obstructed labour, a cranioclast 

was used to crush the baby’s skull to fa-

cilitate delivery. Newnham (2003) has ex-

amined the rights of pregnant women to 

decide what can be done to her by medi-

cal personnel without her consent, even if 

the intervention is considered to be in the 

best interest of both or the foetus/child. She 

found that the medical considerations often 

favour foetal health, whereas the legal con-

clusions are that the woman’s rights should 

not be overridden in favour of the foetus.

Different practices and views depend on 

the status given to the foetus. Norwegian 

legislation demarcates what is to be con-

sidered a future human being and what 

should be considered a medical condition. 

It also defines limits for a woman’s right 

to control her body and the rights of the 

foetus to be protected. However, legisla-

tion alone does not necessarily dissolve 

the dilemmas; § 10-3 protects the foetus 

from the mother’s use of substances at a 

stage of development where she is free to 

have an abortion. 

The pro-choice abortion discourse 

avoids referring to the foetus as a future 

child, at least within the limits of self-

determined abortion. The pro-life move-

ment considers the foetus to have the same 

rights as any living human. What can be 

called the Norwegian § 10-3 discourse pre-

sents a view of the foetus as a future child 

from the moment pregnancy is confirmed. 

It is a discourse that treats the foetus as a 

patient. It thus becomes a part of the larger 

discussion about the moral and legal sta-

tus of the foetus. 

McCullough and Chervenak (2008, 401) 

suggest that in a principle-based repro-

ductive ethical framework, the foetus is 

considered a patient. The authors do not 

grant the foetus an independent moral 

status, but argue that ”the physician can 

have beneficence-based obligations to 

the foetus, but only when the foetus is a 

patient”. Brown (2008, 48) critiques this 

view and the attempt to ”smuggle in nor-

mative import”. He assumes that the con-

cept of foetus-as-patient will be welcomed 

into the vocabulary of pro-life advocates. 

While this ideological and moral debate 

will not be discussed in this article, we 

adhere to Brown’s (2008, 49) second argu-

ment. Seeing the foetus as a patient high-

lights the ”dilemmas of prioritizing be-

tween the protection of the foetus and fu-

ture health of child-to-be and, on the other 

hand, imposing burdens upon a pregnant 

woman’s liberty interests”. Thus, we fol-

low Brown’s advice to use the term foetus 

to avoid value-laden connotations. For 

the same reason we use the term pregnant 

woman instead of mother-to-be.
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Coercion versus autonomy
Autonomy and self-determination are seen 

as central to the human rights of patients. 

In clinical practice this has led to a strong-

er emphasis on informed consent, efforts 

to redefine patients as partners, and in the 

Norwegian context, to the passing of legis-

lation that gives patients a choice between 

hospitals and treatment alternatives and 

access to their own patient records.

A noticeable exception to this devel-

opment is the use of coercion in men-

tal health and addiction treatment. The 

main argument for the use of coercion is 

that its appliance can be defended when 

people have lost their capacity of autono-

mous choice or when they pose a threat 

to themselves, other persons or society in 

general. It can be seen as one of the last 

strongholds of paternalism based on the 

principle of beneficence. Supporters of 

coercion argue that its practice is backed 

by research showing that coercion plays 

an important role in successful substance 

abuse treatment (Sullivan et al. 2008; Nace 

et al. 2007). It has also been argued that 

substance abuse in itself represents a form 

of coercion and that coercive treatment 

is therefore a necessary step on the path 

to regaining the capacity of autonomous 

choice (Caplan 2006). The argument for 

mandatory interventions to pregnant sub-

stance addicts is primarily related to the 

potential harm to the foetus. Opponents 

of coercion claim that substance abusers 

have the capacity for autonomous choice, 

at least when not intoxicated (Botten et al. 

2003; Waal & Mørland 1999). Subsequent-

ly they argue that treatment should be of-

fered based on informed consent and that 

coercion poses a threat to the treatment 

motivation and the therapeutic alliance, 

undermining important factors for a suc-

cessful outcome. Both sides present argu-

ments related to the outcome of various 

therapeutic strategies and consequences 

for the patients. 

There are reasons to believe that this is 

a much more complex issue than a mere 

dichotomy between self-determination 

and coercion. Coercion comes in several 

forms, through the legal system (legal co-

ercion), through health service providers 

and other formal bodies (formal non-crim-

inal coercion) and the social environment, 

friends and family members in particular 

(informal coercion) (Wild 2006). Literature 

on coercion and treatment suggests a mid-

dle ground wherein coercion is perceived 

as a necessary strategy in the enrolment for 

treatment, but that a vital goal of therapy is 

to move in a direction where the treatment 

will be based on the patient’s informed 

consent (Caplan 2008).  

The combination of pregnancy and ad-

diction is a situation where both woman 

and foetus are vulnerable and have spe-

cial needs. To the extent that these needs 

are seen as opposites, professionals are 

challenged to balance the best interest of 

one against the other. Ethical principles 

for professional conduct can be valuable 

tools in navigating between clinical, legal 

and ethical dilemmas. At first sight, these 

principles may seem obvious, but a closer 

look shows that what constitutes ethical 

practice in this field is anything but obvi-

ous. The aim of this article is to lay out 

the dilemmas in this complex situation to 

enhance ethical awareness and reflexivity.

Methods and material
This article is based on an empirical eth-

ics approach, wherein ethical reflections 
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are drawn from two cases. As a case-based 

study, this is a follow-up of a larger study 

in which sixteen women and eight men 

enrolled in family-oriented treatment for 

substance addiction, participating in nine 

focus group sessions to investigate the 

experience of parenthood and addiction. 

Empirical findings from this study have 

been reported elsewhere (Söderström 

2011), including a detailed description of 

the phenomenological analysis performed. 

However, the finding that the women had 

many difficult experiences related to man-

datory interventions during pregnancy 

led to an additional investigation of this 

particular experience. In this investiga-

tion, the criterion of inclusion was hav-

ing been in closed ward placement during 

pregnancy. Two pregnant women were re-

cruited by informed consent to individual 

semi-structured in-depth interviews, each 

lasting approximately an hour. Recruit-

ment was based on availability within the 

timeframe available. Representativity was 

not considered. The methodology of case-

based reflection assumes that the posed 

ethical challenges call for reflection irre-

spective of the number of cases involved. 

These two cases present ethical dilemmas 

that may be seen as a consequence of the 

application of § 10-3.

Preparation for the interviews included 

visits at the closed ward and conversa-

tions with the clinical staff. The inter-

views were conducted at the clinical site 

and later transcribed verbatim by the first 

author. Transcripts were computed into 

NVivo (2006) for elaboration and coding 

of ethical dilemmas. Both authors were 

involved in discussing transcripts and 

coding until agreement was reached about 

how to frame the ethical dilemmas. 

For the ethical reflections, the frame-

work presented by Beauchamp and 

Childress (2009) was used, wherein the 

principles of respect for autonomy, non-

maleficence, beneficence and social jus-

tice are central. Our discussion will be 

centred on the three first principles, but 

we fully acknowledge that social justice 

plays a crucial role in the wider context 

of the treatment of substance abuse. In 

addition to this bio-ethical framework, 

we used the concept of relational ethics 

to discuss how professionals can deal 

with hard-to-solve dilemmas. Marcellus 

(2004) describes mutual respect, engaged 

interaction, embodiment and creating an 

environment where trust is an essential 

ingredient as central themes in relational 

ethics. It is against this background that 

we present our reflections. The names are 

pseudonyms, and necessary changes have 

been made to ensure anonymity. The sto-

ries told by ”Siri” and ”Anna” have not 

been compared and checked with the oth-

er persons involved. We assume that the 

stories might have been told differently 

depending on both the storytellers and to 

whom the stories are told. However, we 

do not attempt to find out what ”really” 

happened, but rather how these women 

experience, digest and present their ex-

periences in the context of the research 

project. A case-based methodology such 

as this is commonly used to discuss ethi-

cal dilemmas (for example, Schwennesen 

et al. 2008).

Case presentations: Siri and Anna
Siri discovered her pregnancy in the sixth 

month. She participated in an opioid-

assisted rehabilitation regime, but had 

relapsed into side use. She immediately 

Unauthenticated
Download Date | 12/16/16 11:24 AM



160 NORDIC STUDIES ON ALCOHOL AND DRUGS   V O L .  2 9.  2 0 1 2   .  2

informed her case manager about the preg-

nancy because ”I didn’t want to be ac-

cused of holding back any information”. 

The case manager and the social welfare 

office arranged for her to be admitted to a 

closed ward within 24 hours. The woman 

welcomed what she saw as voluntary treat-

ment with firm limits which would help 

her to control her addiction during the 

remainder of the pregnancy. When she ar-

rived at the clinic, Siri was shocked to find 

the doors locked and a substantial amount 

of surveillance. She wanted to withdraw 

her consent, only to find that if she did, 

her case would be ”transferred” to § 10-

3. and she would be incarcerated without 

consent. She had previously lost custody 

of an older child and felt treated unfairly 

by the Child Protection Services (CPS). 

Mutual trust was lacking. 

Interviewer: Things were going fast at the 

time of the admission. Are you saying that 

you didn’t know that you would be staying 

in a closed ward? 

Siri: Yes. No, I didn’t know, I didn’t 

know. I knew that they could implement 

coercion but I didn’t know…, I thought it 

was an open ward. […] So I was shocked 

to find the windows nailed shut. You can-

not even lock the door to the toilet. In the 

mornings they come in and they sit and 

sit, and you have to open your mouth so 

they can see that you haven’t taken out the 

Subutex. I feel very much declared to be 

without legal capacity, I feel weak in here. 

Siri continued to stay by consent. She felt 

that a stay based on § 10-3 would harm 

her chances to keep the child. Based on 

the regimes and routines at the clinic and 

her previous experience with the CPS, she 

was on guard all the time and ”kept her 

cards close to her chest”. She expected 

that whatever she said and did would po-

tentially be reported to CPS. 

At the end of the interview, Siri was 

asked if there was anything more she 

wanted to add. Although she had already 

made the point, she replied: ”Yes, I want 

to make it clear that there is no real differ-

ence in being here by consent or by coer-

cion. If you want to leave, or in other ways 

do not comply, your status will immedi-

ately be changed to § 10-3”.

Some years ago Anna got divorced, which 

caused an unwanted separation from her 

child. She relates her drug problem with 

these events. Anna was in a rehabilitation 

process when she discovered that she was 

pregnant. She co-operated with the social 

welfare office to secure a clean pregnancy, 

but failed to hand in one of the scheduled 

urine tests. Although she claimed to have 

a reasonable explanation for this, the in-

cident caused worry amongst the profes-

sionals, who scheduled an appointment 

for a home visit. Instead of the expected 

regular home visit, she found uniformed 

police and an unfamiliar social worker on 

her doorstep. She was asked to pack her 

things and come with them. 

”What have I done, why are they here? I 

thought. I have always been on the right 

side of the law. In that situation I felt like a 

hard core criminal. And of course, people 

will think that I am a criminal when the 

police show up like that. […] I was furious, 

I was scared and I felt helpless. I could not 

understand why they were doing this to 

me.”
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Anna was sentenced to mandatory incar-

ceration by a preliminary court decision. 

Prior to incarceration, she was determined 

to keep the child, but the incarceration 

made her change her mind. She immedi-

ately requested a medical consultation to 

have an abortion, which she was granted. 

However, she was recommended to wait 

a couple of days to think it over, and the 

doctor suggested that the staff kept the 

abortion pills. Anna was convinced that 

the child would be taken away at birth: ”I 

couldn’t stand the thought of losing anoth-

er child by having it taken away by others. 

I’d rather have an abortion.”

The following days Anna was ridden by 

ambivalence and strong affect. She kept 

asking for the pills but repeatedly either 

changed her mind or was talked out of it. 

Finally, Anna decided to carry through 

with the pregnancy. She was close to full 

term at the time of the interview, and 

was asked to evaluate the impact of the 

incarceration.”Without it I would have 

continued along the path on which I had 

already started; no drugs and co-operating 

with the helping agencies. I still think that 

the coerced intervention was unnecessary, 

but I have learned a lot by being here.” She 

experienced the external control, locked 

doors and loss of self-determination as 

hard to endure: ”I’ve been living with so 

much coercion. I grew up with it, during 

my marriage my life was controlled by my 

husband. I’ve been controlled by others. I 

hate coercion. Freedom is dead serious to 

me. I hope I never will experience some-

thing like this again.”

Discussion
In a critical review of three decades of re-

search, Klag and colleagues (2005) picture 

the situation in substance abuse treatment 

as truly complex, as to when and what 

kind of coercion is applied, and how ele-

ments of coercion and self-determination 

are intertwined in the treatment process. 

We find that these two cases illustrate 

this complexity. With Siri, the coercive 

element was initially hidden and her vol-

untariness continued only because she 

thought it looked better in the eyes of the 

CPS. Anna was incarcerated against her 

will, but in the last months of pregnancy 

she was transferred to treatment by con-

sent. 

In the following, we elaborate on the 

principles of autonomy and beneficence 

and how mandatory interventions are 

linked to the assumed lack of competence 

in the patient. Then we discuss how in-

carceration may also pose a threat to the 

foetus, and finally we attempt to find com-

mon ground between protecting and pro-

moting both foetal and maternal interests. 

Autonomy vs. beneficence

The use of coercion may be seen as an ex-

ample of paternalism or ”the intentional 

overriding of one person’s preferences or 

actions by another person, where the per-

son who overrides justifies this action by 

appeal to the goal of benefiting or of pre-

venting or mitigating harm to the person 

whose preferences or actions are overrid-

den” (Beauchamp & Childress 2009, 208). 

In our cases, the goal of beneficence or 

non-maleficence is primarily the foetus. 

Whilst autonomy grants people the right to 

make what health care personnel may re-

gard as bad choices, paternalism presents 

a rationale for the personnel to override 

such decisions, based on the assumption 

that they know a person’s best interest bet-
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ter than the person him/herself. By incar-

cerating these women, the service provid-

ers remove their autonomy in an effort to 

avoid harm, or more preferably, to achieve 

beneficence. It is a prerequisite for these 

actions to be considered ethically accept-

able that one or both of these two goals are 

achieved. Otherwise, it can be argued that 

coercive actions plainly remain violations 

against these women’s autonomy. The jus-

tification for paternalism may thus be seen 

as resting on two important presumptions, 

the incompetence of the patient and the 

competence of the professionals. 

The incompetence of the patient

Substance-addicted women are generally 

not trusted to take care of their children 

(Klee et al. 2002). Siri and Anna were not 

trusted to provide the necessary protec-

tion for their foetuses. Although they both 

wanted to, their willpower to resist drugs 

was questioned. Anna disagreed with this 

all through her pregnancy, whereas Siri re-

alised that she needed help to stay sober. 

There is considerable evidence that severe 

addiction influences cognition, decisional 

processes and willpower both at a neurobi-

ological and psychological level (Adinoff 

2004). Staying in a drug-related environ-

ment together with other users will further 

lower the odds to stay sober. In the study 

that preceded the present one, this was 

confirmed by several women who tried but 

failed to scale down and quit on their own 

(Söderström 2011). 

The use of coercion towards people 

with substance addiction is linked to the 

question of legal capacity and the ability 

to make autonomous decisions as well as 

to the principle of causing harm to oneself 

or others. Coerced treatment is seen as a 

necessary counterforce to the coercion of 

addiction and is justified as a means of 

restoring self-determination and freedom 

of will (Caplan 2008). This understand-

ing of addiction has been questioned and 

criticised. The opponents of the ”loss of 

capability thesis” (Husak 1992) argue that 

”Addicts are not people without willpow-

er or people driven to act without mak-

ing choices” (Waal & Mørland 1999, 45). 

Thus, continued use is seen as more of a 

conscious act. However, when a vulner-

able foetus/ future child is put at risk, so-

ciety is less willing to accept destructive 

behaviour.

The question of legal capacity can sel-

dom be answered by a simple yes or no. 

It is more a question of degree, and it can 

also fluctuate over time and in different 

contexts. During severe intoxication, a 

person may be declared without legal ca-

pacity, but in sober periods he/she has full 

capacity to act autonomously. The degree 

of legal capacity can be used to justify 

mild versus strong paternalism (Nilssen 

2005). Siri and Anna were not declared 

without legal capacity but rather declared 

to be without the necessary competence to 

resist drugs. Hence, paternalism leading 

to ”voluntary coercion” and incarceration 

respectively, was probably justified by the 

precautionary principle of § 10-3: ”the 

abuse is of such a nature that it is most 

likely that the child will be born with in-

juries” (translation by Søvig 2011).

In both cases decisions were taken rap-

idly. Siri was still trying to grasp the facts 

of her pregnancy. Although information 

was given, it can be questioned to what 

extent Siri’s decision was an informed 

one. Furthermore, her decision was only 

accepted as long as it was in accordance 
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with the decision viewed to be the right 

one by the professionals, again an indica-

tion that this was not an autonomous deci-

sion. The prospect of direct transference to 

incarceration by § 10-3 was experienced as 

a form of power tactics. It looks like pater-

nalism in disguise, or what Nilssen (2005) 

has labelled ”the trick of consent”. Anna 

was shocked by the presence of police and 

the unexpected admission, which almost 

led her to have an abortion. The paradox 

that Anna is granted autonomy to abort the 

foetus but not regarded as able to protect it 

will be further discussed later. The point 

here is that the process by which one is 

admitted to treatment and the style of con-

frontation or intervention can help or hin-

der treatment effectiveness (Darbro 2009). 

The competence of the professionals

The combined task of providing protec-

tion for the foetus (non-maleficence) and 

promoting sobriety and preparing for the 

parenting role (beneficence) involves im-

portant challenges to the professional’s 

competence. They are expected to provide 

a sense of safety and trust, and addiction 

rehabilitation alongside regimes of con-

trol, surveillance and mandatory reports. 

Processes of change are usually based on 

a benign therapeutic working alliance and 

mutual trust and respect. A trusting rela-

tionship can be difficult to establish espe-

cially if the woman feels weak and con-

trolled. Simultaneous acts of support and 

surveillance will often involve attempts 

at concealing and disguising elements of 

control (Marcellus 2004). As Siri’s case il-

lustrates, such tactics easily backfire once 

they are unmasked, as her trust in the pro-

fessionals were limited, creating a poor 

base for a functional therapeutic alliance. 

Her unwillingness to unveil her thoughts 

and feelings is counterproductive from a 

therapeutic perspective, but from her own 

standpoint a necessary strategy to increase 

her chances to keep the baby.

For Anna, the abrupt intervention 

brought her into a state of emotional tur-

moil leading to considerations of abortion. 

Fearing that she would lose the child any-

way, she vacillated between the choice of 

abortion or birth. The professionals were 

as ambivalent as Anna herself, some high-

lighting her right of self-determination 

and suggesting the foetus was better off by 

not being born. Others, urging her to think 

it over, were concerned that the decision 

would be made while Anna was very emo-

tionally distraught and that she would 

later regret her choice. Anna’s case is simi-

lar to the one presented by Dudzinski and 

Sullivan (2004), dealing with the ethical 

challenges posed by a pregnant woman 

with problems of mental illness and addic-

tion. This woman also wavered between 

wanting to terminate her pregnancy and 

to keep the baby. Faced with the challenge 

of whether to respect the woman’s prefer-

ences or not, Dudzinski and Sullivan de-

scribe a process wherein the main focus is 

helping the woman to regain her ability to 

make an autonomous choice. However, an 

ideal procedure may require a timeframe 

that was unavailable in Anna’s case. These 

situations illustrate the need for profes-

sional ethical and relational competence 

and procedures. 

Incarceration implies a separation from 

partner, family and natural social network. 

During incarceration, professionals take 

on the role of providing social support 

from an informal social network. Since 

long-term addiction tends to result in loss 
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of contact with sober family and friends 

(Masters & Carlson 2006), a relevant issue 

to reflect upon is the difference between 

private and professional social support 

and the competence to support fragile 

families.

Pregnancy is a condition tailored for 

change (Stern 1995). The Norwegian 

guidelines for maternity care (Sosial- og 

helsedepartementet 2005) suggest a pa-

tient-centred clinical approach to ensure 

that the woman is heard and given prop-

er support. The container-model, that is, 

a view of the female body as a container 

for as healthy a child as possible, is pub-

licly abandoned. The two cases reported 

here and the findings in Söderström’s 

study (2011) raise concern that manda-

tory incarceration during pregnancy may 

have the unintended effect of turning a 

pregnant addicted woman to a human 

container, thus missing the unique poten-

tial for psychological change. The case of 

Anna also illustrates the concern posed by 

Søvig (2007) that § 10-3 can cause preg-

nant women to consider abortion as the 

preferred alternative to coercion. 

On the other hand, preliminary findings 

indicate that the clear priorities of § 10-3 

result in positive neonatal outcomes (Nord- 

lie 2006). Thus, in terms of securing as 

healthy a baby as possible, the paragraph 

seems to be effective. This aim would 

in most cases coincide with the wish of 

the pregnant woman. Söderström (2011) 

found that despite the critical remarks on 

loss of freedom, and the amount of sus-

picion and control, the women were in 

hindsight thankful for the assistance to 

protect the foetus. Anna was critical of her 

autonomy having been overridden, but 

she still said she had learned a lot from 

the coercion treatment. However, further 

research is necessary to answer the ques-

tion of what the women learn and how a 

§ 10-3 intervention influences caregiving 

competences in the long run. 

Incarceration; protection or threat to foetus

The intention of § 10-3 is clearly to pro-

tect the foetus. Our cases do, however, il-

lustrate that this is not as straightforward 

as it may seem. Anna was on the verge of 

having an abortion as a consequence of the 

way she was being treated, indicating that 

the outcome of her incarceration may have 

been just the opposite of what was intend-

ed. As already stated, Anna was not free to 

harm the foetus by means of intoxicating 

substances, but she was free to terminate 

its existence by means of an abortion. This 

illustrates ambiguity about the foetus. One 

aspect of the situation in Norway is that 

in the context of substance abuse the foe-

tus is seen as a person to be, whereas in 

the case of an abortion the foetus has not 

yet reached the status where the right for 

protection is attributed to it. Another in-

terpretation is that the incarceration can 

be seen as an outcome of a precautionary 

principle: the foetus is to be protected in 

case the decision on abortion is in favour 

of letting it become a person.

Anna’s case confirms the concern that 

pregnant substance abusers can see having 

an abortion as the preferable alternative 

to coercive treatment or to the prospect 

of losing custody. If these are perceived 

as real options, there is reason to raise 

the question about the real consequences 

of Norway’s current legislation and clini-

cal practice. The current ethos of clinical 

practice is based on a precautionary prin-

ciple where any substance exposure for 
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the foetus is to be avoided. This is the case 

for any pregnancy, not only those of wom-

en abusing substances. Whereas the risks 

of suffering damages from such exposure 

are on a continuum, current guidelines 

tend to present this risk as a dichotomy. 

There are reasons to believe that the real-

ity is much more complex (Hecksher 2009; 

Gray et al. 2009; Mäkelä 2009).

Protection and promotion

In pregnancy and addiction what might be 

good for the pregnant woman, may be bad 

for the foetus, and vice versa. The debate 

is to a certain degree in a deadlock trying 

to weigh the personal independence and 

freedom of the woman against the right of 

protection during pregnancy to prevent 

children from being born without sub-

stance-related handicaps. The situation 

may be seen as one where professionals 

are forced ”to take sides”, either in favour 

of the foetus or of the addicted pregnant 

woman. In our understanding, § 10-3 seeks 

to resolve this dilemma by stating clear 

priorities. Non-maleficence for the foetus 

is prioritised before regimens for the good 

of the woman. We argue that this kind of 

prioritising can have unfortunate effects 

for the foetus, the pregnant woman and 

the practitioners. The priorities may lead 

to a perception among pregnant women 

that they are less valued, as in ”We used 

to call ourselves the federal brooding box” 

(Söderström 2011). The § 10-3 does not re-

solve the dilemmas, which are only passed 

on to the clinical level. In the following, 

we search for alternatives based on the as-

sumption that the pregnant woman, the 

foetus and the professionals are basically 

on ”the same side”. 

Rather than generating heightened con-

cerns for the foetus, as McCullough and 

Chervenak (2008) have done, ideal guide-

lines would direct clinical focus on opti-

mising the prenatal care of the pregnant 

patient, on empowering her to make the 

best possible decisions that she can, for 

her sake, and that of the foetus and the fu-

ture child. Wild (2006) suggests that treat-

ment strategies supporting client choice 

and autonomy may increase chances of 

success in treatment, regardless of the so-

cial controls that may be in place. Guide-

lines should also include the obligation to 

support the woman’s autonomy as a sig-

nificant aspect of her overall health and 

well-being. Brown (2008) argues that not 

respecting the woman’s autonomy could, 

in certain circumstances, be seen as violat-

ing the professional’s obligation to ”do no 

harm”. There are features in Anna’s case 

that come close to the question of whether 

harm was done. This case also illustrates 

the worry expressed by, among others, 

Hecksher (2009) that § 10-3 will be used 

mostly towards underprivileged women 

addicted to illicit drugs. Women addicted 

to alcohol and with a better social posi-

tion are almost absent from the statistics 

of closed ward treatment (Hansen & Sven-

kerud 2006).

The study reported by Söderström 

(2011) found that the women were mo-

tivated for treatment and firm limits, but 

not necessarily under conditions of co-

ercion and not in isolation from partners 

and a supporting network. They wanted 

to protect the foetus through a drug-free 

pregnancy, but they also acknowledged 

the need for varying degrees of firmness 

against the pull of addiction. Although se-

vere addiction influences cognition, deci-

sional processes and willpower, the strong 
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motivation to change and heal in this 

particular phase of life must be carefully 

invested in. We suggest that the interven-

tions targeted at pregnant addicted women 

must be developed according to a wider 

range of needs and with greater emphasis 

on voluntariness. The most productive ap-

proach, in our view, is one where the pro-

fessionals strongly align with the parents’ 

motivation to change. Within a respectful 

relationship, the need for firm limits can 

become concrete in terms of a degree of 

control and procedures for overriding the 

women’s decisions, when these are a threat 

to foetal development. In a joint strategy 

to protect the foetus, the professionals can 

move away from the guardian position of 

better knowledge and distrust of the wom-

an to empowering relationships based on 

shared knowledge, trust and respect. 

Women with addiction often feel weak, 

stigmatised and in lack of control, and 

they carry a load of humiliating and dis-

empowering relational experiences (Mur-

phy & Rosenbaum 1999). To counteract 

this, the path towards responsible parent-

hood must be paved with relational expe-

riences that enhance respect, trust, reflec-

tivity, affective awareness and a sense of 

agency. The framework of relational ethics 

seems particularly helpful in families at 

risk where safeguarding the developmen-

tal conditions for the child must be com-

bined with a benign relationship with the 

parent(s). A family-oriented rehabilitation 

also requires increased attention to the 

treatment needs of the father-to-be as well 

as the joint transition from partners to par-

ents (Cowan & Cowan 2005). 

Stevens and colleagues (2006) argue that 

intrinsic motivation can develop alongside 

external motivation and over the course of 

treatment. Söderström (2011) found that 

women to some degree accepted coercion 

as help to resist the strong pull of the sub-

stances ”out there”. It gave a necessary 

pause from the drug scene and forced them 

to think things over. In hindsight some ex-

pressed gratitude for the assistance to pro-

tect the foetus. Thus, loss of autonomy and 

feeling weak can change into feeling better 

about it later. The women also referred to 

relational experiences that made coercion 

and surveillance easier to endure. This in-

dicates that coercion can be justified in the 

rehabilitation process, given that it is done 

in a respectful way. This leads us to the 

relational aspect of ethical awareness.

Marcellus (2004) argues that a purely 

principle-based ethics have shortcomings 

in health and social work with families at 

risk. The bio-ethical framework gives little 

attention to the content and dynamics of 

the relationship. Relational understand-

ings de-emphasise independence and fa-

cilitate well-nuanced distinctions between 

forms of clinical communication that sup-

port and that undermine patients’ autono-

my (Entwistle et al. 2010). The experience 

of coercion and/or surveillance will vary 

along the quality of the relationship be-

tween client and professional. Although 

difficult, trust can develop in an engaged 

and mutually respectful relationship 

(Marcellus 2004). Respect is based on the 

effort to understand the other’s experience 

and circumstances. But understanding 

the other is not enough. The professionals 

must also be self-reflective and attentive 

to how their own mental states, actions 

and the power imbalance may influence 

the relationship. This is similar to what 

Allen, Fonagy and Bateman (2008) call a 

mentalising attitude in social interaction, 
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that is, a heightened attention to the role 

of the underlying mental states and trying 

to understand the other from the inside 

and oneself from the outside. Relational 

ethics provides a framework in which pro-

fessional practice requires engagement, 

respect and ”an exquisite sense of balance 

and a finely developed sensitivity” to the 

many factors that play into each situation 

(Oberle & Tenove 2000).

That many of the women in question 

have experienced humiliation and dignity 

violations demands ”a finely developed 

sensitivity” in the professional. Within 

the framework of relational ethics, every 

encounter with the addicted pregnant 

woman is an interpersonal experience 

with potential to build trust and reflectiv-

ity, or to disempower and inflict relational 

harm. Elements of the admission process 

in the cases of Anna and Siri fall into the 

category of disempowerment and relation-

al harm, which poses an additional chal-

lenge on the clinic to restore trust. ”The 

one who is very strong, must also be very 

kind” (Volden 2009, 1182). The citation 

refers to the welfare state apparatus and 

the power of professionals to define and 

make decisions on behalf of weak patient 

groups. 

The case material is used to identify 

ethical dilemmas. We do not attempt to 

answer whether the negative experiences 

from § 10-3 interventions can be justi-

fied by the outcomes. Such an evaluation 

is much needed, but requires a different 

methodology and sample. However, to 

sum up the discussion we share some re-

flections on the pros and cons of § 10-3. 

The major pro argument is foetal protec-

tion. We sympathise with the focus to en-

sure the best possible health to the future 

child. In relation to the pregnant women, 

we see the need for firmness against the 

pull of addiction. The addicted woman 

may benefit from being held back against 

her will when she is unable to resist tak-

ing drugs by own willpower only. Some 

women expressed gratitude when look-

ing back despite hardships during the § 

10-3 regime (Söderström 2011). The cons 

are related to the negative effects, that fear 

of incarceration may lead to avoidance in 

seeking antenatal care, and in some cases 

even to termination of pregnancy. 

The credibility of the paragraph is at 

stake as long as it primarily targets illic-

it drug-using women but only very few 

pregnant women with alcohol addiction. 

We fear that § 10-3 can be used as power 

tactics or as a punitive reaction against 

women who do not comply with profes-

sional evaluations. We also worry that the 

threat of losing custody may lead to quasi-

compliance and surface adaptation based 

on reading the cues of the professionals 

rather than developing sensitivity to the 

baby in a safe and holding environment. 

The experience of being a container for 

as healthy an infant as possible must be 

counteracted by an equal aim, not a sec-

ondary, to promote maternal well-being 

and development as caregiver. In a larger 

perspective, this can only be achieved 

through rehabilitation and promotion self-

worth, hope, agency and integration in so-

ciety. 

Based on these reflections, we argue that 

a tendency to see the best interest of the 

foetus and the pregnant woman as con-

tradictory strains the professional help-

ing relationship and may influence the 

psychological preparation for motherhood 

negatively. A replacement of the hierarchy 
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of aims in § 10-3 with an equal aim of pro-

tecting the foetus and promoting caregiv-

ing competence could be one small, but 

important change in the existing social 

services legislation in Norway. 

Conclusion

The Norwegian § 10-3 prioritises foetal 

health and development before the wom-

an’s autonomy. This clear aim makes it rel-

atively easy for professionals to implement 

the paragraph. Although based on good 

intentions, there is ample evidence that 

mandatory interventions within a pater-

nalistic frame may result in infringements. 

In this article, we propose an alternative 

perspective in which the protection of the 

foetus and the promotion of the rights and 

needs of the woman are seen as two sides 

of the same coin. However, the balancing 

act between needs and rights requires an 

elevated professional reflexivity, interper-

sonal sensitivity and relational compe-

tence beyond a principles-based ethical 

framework. The framework of a relational 

ethics provides a promising supplement. 

This case-based discussion is concluded 

with a call for further evaluations on the 

consequences of § 10-3, preferably in com-

parison with voluntary interventions with 

intensive professional support. The differ-

ences in Nordic legislation lead to differ-

ent models of interventions. This makes 

comparative research between the Nordic 

countries particularly interesting.  

Declaration of Interest None. 

Kerstin Söderström, researcher
Innlandet Hospital Trust, Brummunddal/
Norwegian University of Science 
and Technology, Trondheim, Norway 
E-mail: kerstins@online.no

John-Arne Skolbekken, associate professor
Norwegian University of Science and 
Technology, Trondheim, Norway
E-mail: john-arne.skolbekken@svt.ntnu.no

 NOTE

1	 Referring to § 10-3 in the new Municipal 
Health and Care Services Act (Helse- og 
sosialtjenesteloven) which replaced the  
§ 6-2a from January 1st 2012.

Norwegian Municipal Health and Care Servic-
es act § 10-3. Detention of pregnant substance 
abusers 

It can be decided that a pregnant substance 
abuser without her own consent shall be ad-
mitted to an institution appointed by a regional 
health enterprise, cf. Act no. 61 of 7 July 1999 
on specialized health care, section 2-1a second 
sub-paragraph, and be held there for the rest of 

the pregnancy if the abuse is of such a nature 
that it is most likely that the child will be born 
with injuries, and if voluntary measures accord-
ing to section 6-1 are insufficient. The County 
Board shall simultaneously decide whether the 
institution shall be permitted to take urine sam-
ples from the pregnant individual during the 
incarceration.

The aim of the incarceration is to prevent or 
minimize the likelihood of injuries to the child. 
During the incarceration attention shall be paid 
to providing the woman with satisfactory help 
for her substance abuse and to enable her to 
take care of the child.

Social services shall, in cooperation with the 
institution, at least every third month readdress 
whether there are still grounds for detention. 
The detention can only continue if social ser-
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