LAND TENURE INSECURITY
IN POST-CERTIFICATION AMHARA, ETHIOPIA

1. Introduction

Land registration and certification has taken place on a grand scale in most parts of
Ethiopia. Tegray region was first out, but the Amhara, Oromiya and SNNP regions
implemented similar reforms in the early 2000s. This is part of an international trend, a
second wave of land reforms aiming at land titling, tenure security and marketability, a
marked contrast to the concerns of the 1960s to abolish exploitation by large
landowners. Titling reforms, while theoretically sound, have often had disappointing
results. They have been expensive and led to corruption and land grabbing, not the least
in Africa. By contrast, the Ethiopian reform stands out by efficient implementation,
peasant participation and basic social fairness. Deininger, World Bank expert on land
reforms, concluded that ‘large-scale and rapid delivery of land certificates in a
participatory way is possible’ and saw the Ethiopian reform as a potential model
(Deininger et al. 2007: 19).

There were also some critical voices. Many reports raised problematic issues,
although usually of a somewhat technical nature—like the lack of precise measurements
and the challenges of keeping the records up-to-date. A more fundamental issue was
raised by Dessalegn Rahmato: the land certificates did not change the nature of peasant
rights-in-land, which are still limited to use rights (Dessalegn 2008a: 219; and 2009:
52). This was taken one step further by Chinigo, who argued that land certification is ‘a
deeply political project’ (Chinigo 2015: 186). He left aside the economic aspects of the
reform and saw certification as part of a policy to strengthen administrative control over
the peasantry. The control aspects are certainly strong in the recent legislation, but in
the current paper I shall focus on the social and economic implications, notably land
conflicts and tenure insecurity.

The early studies of certification focused on potential problems of
implementation, especially to what extent women and poor people had lost out. The
conclusions were overwhelmingly positive. This is not surprising since these issues
have been policy concerns for some decades, and they were very prominent in the

legislation regulating the reform.!



The impact on tenure security, on the other hand, was in the early stages more
based on beliefs and ideology than on evidence. The international economists who
wrote these reports presented the theoretical arguments that land titling should lead to
increased tenure security and thus create good conditions for investments. Several
Ethiopian researchers, on the other hand, thought that tenure security had not improved
(Berhanu & Fayera 2005: 21-22, 26-27; Dessalegn 2008b: 139, 145; Birhanu & Mamo
2010: 87-88). But soon there were a number of studies claiming to show various
positive impacts on tenure security and economic development. They found improved
tenure security, increased investments in the land (Deininger et al. 2011: 323-26; Abate
etal. 2012: 263-64), and a better-functioning land market, specifically more land rentals
(Holden 2007: 15; and 2011: 33; Deininger et al. 2011: 326-29).2

On this background, it is easy to think that certification led to tenure security and
that this paved the way for the recent economic upsurge in Ethiopia, with strong growth
also in the agricultural sector. However, a critical review of the literature would show
that the evidence is far from conclusive. In the current study I shall not discuss the
literature in any depth, but rather present an alternative take on current issues of tenure
security.

For me, tenure insecurity became an urgent research issue during a brief field
visit to Ethiopia in November 2014. The intention was mainly to follow up impressions
from 2012 that my ‘home area’, Wayr Amba in North Shawa, was actually on the verge
of comprehensive agricultural transformation (Ege 2015). Increased productivity also
meant that more people can live from the land. I was therefore surprised to find that the
land issue was hotter than at any time in recent years.> In more or less every house
there was a land conflict or worries about potential conflicts. It is these local
perspectives, so much lacking in most of the literature, which I shall seek to bring out in
the current paper.

This study is based on material from Wéyr Amba, located in T arma Bér
(Mafud, Dabri Sina) district in North Shiwa.* My first fieldwork in this area was in
1989, and it was here that I learnt about peasant life, although much of my research was
in other areas. In 2009 I built a house and lived there with my daughter during the rainy
season. | have a fair amount of quantitative data from several survey rounds, but for the
issues at hand I prefer to privilege recent qualitative interviews, partly with household
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general. These interviews are strongly coloured by current peasant concerns, notably
inheritance and the related conflicts.’

My argument is that tenure insecurity consists of various types of insecurity, that
these have different properties and trajectories, and that we need to consider all in order
to assess the impact of reforms on overall tenure security. On this background,
supported by evidence from Wayr Amba, I conclude that tenure insecurity may actually
have increased, or more moderately, that there is much we do not know about peasant

land tenure, and that the land question is still unsettled.

2. A theory of tenure insecurity

I shall define tenure insecurity as the risk of being evicted from a parcel of land. This is
arguably how we think about tenure insecurity, but this straightforward definition is not
so easy to operationalize. First of all, any precise method will record information on a
parcel level, acknowledging that tenure security may vary between types of parcels in
ways we do not necessarily understand. The common method, however, is to measure
insecurity on a holding basis, leading to serious overestimation of the problem, as well
as giving us weak tools for understanding the specific reasons for insecurity. Secondly,
eviction is a problematic concept. In the Ethiopian context, we certainly want to
capture land confiscation caused by land redistribution or other administrative
measures. It is less clear that we want to include allocation of part of the household
land to an adult son, even if the parents had to be forced. Finally, eviction refers to
eviction from any kind of right-in-land, not just to the loss of ownership. We should of
course include the classical element of tenure insecurity, the insecurity of the tenant
farmer. Less obvious, but in Ethiopian land tenure of great importance, are the rights of
family or household members in the land registered in the name of the household head.
These rights are difficult, perhaps impossible, to capture in surveys, but they are of no
less importance for a good understanding of tenure insecurity.

For our purpose, we may therefore identify three types of rights exposed to potential
tenure insecurity:

(1) Rights of possession (ownership): the rights of the primary holders vis-a-vis the

government.

(2) Rental rights: the secondary rights of farmers renting from local landowners.°



(3) Latent rights: the potential rights of possession, e.g. the rights of a young man
farming land of his parents on gulma terms, i.e. practically as his own but under
the formal title of his parents.

Rights of possession are very valuable and give the title-holder from one third to half
the produce of the land virtually for free. They are also fairly secure. Rental rights are
much less valuable as the produce, after deducting the share of the landowner, barely
covers the cost of production. They are also inherently insecure and the farmer has to
strive hard to prevent eviction. Latent rights are, more or less by definition, somewhat
ephemeral and difficult to grasp. But it is these rights that are at the heart of current
peasant conflicts over land.

In a broad review of studies on the relationship between tenure security and
investments in the land, mainly in Africa, Arnot et al. (2011: 297) concluded that
empirical findings varied much and attributed this to differences in definitions of tenure
security and the use of inappropriate proxy variables. The point is an important one—
and with general relevance. Most studies of tenure security do not even try to
conceptualize the concept of tenure security and reflect on how the theoretical definition
is captured by the measures used. The problem is compounded by the fact that also the
dependent variable, investments, is represented by some kind of proxy, e.g. tree planting
or terracing, although here the literature has shown more awareness of the complexity.

Also the Ethiopian literature on the impact of tenure security suffers from
unsatisfactory measures. Sometimes the previous history of land redistribution in the
community is used as a proxy for tenure security, although it is far from clear how this
variable would affect tenure security. Similarly, the fact that some areas have received
certificates while others have not, may be used as proxy. Such elements are important
in order to understand the land tenure system and the peasant world, but they may not
be good proxies for what we really want to capture, individual beliefs about the future,
to be correlated with some other variable. These are certainly not easy issues, and we
shall have to live with compromises, but it is important to be aware that there is a huge
gap between the seemingly straightforward definition of tenure insecurity above and the

practical definitions applied in the literature.

2.1 Rights of possession
The modern literature on tenure security in Ethiopia has focused more or less

exclusively on the rights of peasant landowners. This has its background in the



common understanding of recent land tenure history. According to this narrative, land
tenure under the Dérg was characterized by periodic land redistribution to accommodate
new generations of farmers. This resulted in equality but also in high tenure insecurity.
The more market-friendly EPRDF regime curtailed land redistribution and ultimately
implemented the land certification reform, giving peasant farmers documents
confirming their title to their land (e.g. Holden et al. 2011: 33).”

I disagree with much of this but here I shall limit myself to a few observations
on land tenure under the Dérg. A system of periodic land redistribution has never been
documented or seriously argued, only assumed. Available evidence indicates that by far
the most common method for peasants to acquire land was through inheritance and
other household processes, although, in order to make these transfers official, they had
to be confirmed by the peasant association or other relevant administrative bodies. I
have described what appears to be a common variant of this system, with empirical
material from the qébéalé of Ayné (now included in Yezaba), referring to it as the dersha
system by its most prominent element, the right of each household member to a share
(dersha) in the land of the household (Ege 2011).3

On this background, and by way of conventions, we may distinguish between
the original ‘distribution’ (rather than redistribution) of land from landlords to the
tillers, any later ‘periodic redistribution’ (i.e. periodic adjustment to accommodate new
households), ‘specific-purpose redistribution’ (due to border changes, afforestation
projects and above all the formation of producer cooperatives), and ‘reallocation’
(smaller-scale land reallocations for a host of different reasons, actually the typical
social content of shegesheg, which in the literature is routinely rendered as
‘redistribution’). These are not clear-cut distinctions, and especially shegesheg as used
in the sources is imprecise and may cover any of the processes identified above. In this
paper, ‘redistribution’ always refers to a comprehensive process, while ‘reallocation’
concerns a small amount of the land. If this terminology is accepted, there are rather
few cases of redistribution under the Déarg, perhaps none of periodic redistribution; if it
is not accepted, widely different social processes are lumped together as ‘redistribution’.

This reinterpretation has considerable implications for our take on the current
situation. If the common understanding of periodic land redistribution is valid, it may
seem self-evident that land certification and an end to redistribution led to improved

tenure security. My revisionist interpretation of land tenure history would, on the other



hand, make this an open question and consequently ask for specific evidence. This
radically changes the impression also of the recent literature.

Under the Ethiopian system of state land ownership, peasants have less than full
ownership rights of their land, but they clearly have more than usufruct rights. I have
called this ‘conditional private property’. Technically we may refer to the rights of the
peasant landowners as rights of possession. In normal times, when the peasant
community is left alone, these rights are remarkably secure, but there have been variable
limits on transfer rights—be it sale, inheritance or renting out. Rights of possession
under state land ownership shape the state-peasant nexus, and this is a political rather
than an economic relationship. Risk of eviction comes almost exclusively from possible
changes in government policy. From the point of view of the peasant community, this
is an external relationship, and the risk is fundamentally unpredictable.

Recent research has focused on improved security for the landowners. The
question is whether the resulting image of tenure security is supported by the evidence.
First of all, it is surprising that few of the studies critically investigate the impact of
certification on tenure security but rather take this for granted. Secondly, we may ask
how easy it is to capture peasant perceptions of tenure security. This is further
aggravated by the fact that some of the studies use retrospective questions, always
problematic, especially for soft variables regarding politically sensitive issues. Thirdly,
the literature also contains many scattered elements of counterevidence. My own
reason for scepticism, however, is the contrast between the literature, creating the
impression of a major reform in favour of peasant land tenure security, and the low
level of interest Wayr Amba peasants showed for this issue, which should presumably
have been of vital interest to them.

The land tenure history I outlined above in the form of the dersha system in the
Ambhara region, and even more so the prevalence of inheritance in SNNP (Dercon &
Daniel 2007: 14), would indicate fair tenure security within the peasant community
even before the recent reforms. Specific evidence in many studies from the Dérg and
early EPRDF period confirms this. Furthermore, available data on tenure security after
certification show so high levels of insecurity that it is difficult to reconcile this with the
narrative of improved tenure security.

The most interesting data are provided by Deininger et al. (2011) in a study from
East Gojam. The study contained the same question on the perceived risk of

administrative land reallocation in four different survey rounds from 1999 till 2007.



This is a unique data set with contemporary measures on perceptions, starting before the
reform process. The authors emphasize the decline in tenure insecurity by measuring
the risk of change in the land holding, but if we limit ourselves to the risk of losing land,
according to the definition of tenure insecurity, the figures remained about 20%,
arguably with a spike due to uncertainties created by the process itself (Deininger et al.
2011: 320). The latter is a phenomenon captured more or less well in several reports.
Based on bitter peasant experience, any land registration is likely to create rumours and
uncertainties about government intentions.

We usually think of land registration as registration of existing land rights. It is
then a problem that there were significant elements of redistribution of rights contained
within the act of registration, processes that are not captured by the certification
literature. Land rights were inherently somewhat fluid, with many latent rights covered
by the formal tax name (sema geber) of the household head. Registration, on the other
hand, was basically a snapshot, redefining the rights of household members and
assigning rights to some members who were in the right position at just this point, while
others who had been or might be in a similar position at other times, were left out. It
was also part of a deliberate policy to favour women, orphans and handicapped persons.
Thus, one study from Wilo showed positive results for these groups, while the situation
grew much worse for youngsters (Abate et al. 2012: 263). This seems consistent with
my evidence from Wayr Amba, as we shall see below.

On the face of it, land redistribution is unlikely to happen in the future. The
Ambhara land legislation stresses the need for tenure security and the permanent rights of
the landholders. Land redistribution remains a theoretical possibility, but with such
stringent requirements that it would seem practically impossible (Proclamation Art. 8).
There are good reasons to warn against redistribution and many peasants agree that it
would solve no problems.’ Despite this, my impression from Wiyr Amba was that
there was more demand for a fresh redistribution than ever in the past.'® The ideal was
clearly the Darg land distribution in the late 1970s (the deledel), still the gold standard
of fair redistribution.!! Most youngsters reportedly favour this, while elderly
landowners fear it.!> But in Widyr Amba, as in East Gojam, youngsters have little faith
that there will be redistribution because this is now consistently rejected by the cadres.'3

However, while the Proclamation and Regulation seem to close the door for
future redistribution, the Directives signal different thinking. A full-scale redistribution

may seem unlikely,!'# but various instances of land reallocation are likely and have to



some extent already happened. I observed this in Chebena, North Wélo in 2003, and
Dessalegn reported this from Désé Zuriya about 2005 (2008: 223). Small instances of
reallocation also seem to have taken place in Wayr Amba. '3

Article 10 of the Directives states that the qab&lé land administration shall make,
and regularly update, a list of priority land-seekers who will get whatever land becomes
available. The regular source of land will be those who inherit land but are found not to
qualify as landowners. The Directives even specify that land confiscated shall be
registered as government land and transferred to a ‘land bank’ (Art. 13.10).
Reallocation of land from deceased persons is rather similar to what has usually been
captured as ‘redistribution’ under the pre-certification system, but which I refer to as
reallocation due to the different social implications.

A particularly ominous prospect is represented by the plans for a second round
of registration with GPS instruments. I shall here leave out any technical criticism of
these plans, although such criticism is highly appropriate. The administration and the
peasants agree that precise measurements will reveal discrepancies between the
registered area of plots and the new measures. The surplus shall be confiscated and
allocated to the youngsters.!¢ This leads to great tenure insecurity whether the policy is
implemented or not, and if fully implemented, it would lead to large-scale land
redistribution and the confiscation of much investment in the land. Another element,
frequently raised by peasants in meetings but so far rejected by the administration, is to
confiscate the holdings of urban landowners, who are usually much better off than their
tenant farmers.!”

Certification did not give the holders any new rights, and it is far from obvious
that it improved peasant perception of tenure security. We may, however, regard it as a
policy statement, an expression that tenure security is of concern and that the previous
commitment of the EPRDF to land redistribution has been abandoned. The problem is
that improved tenure security requires a weakening of state control over the peasants,
the end to state land ownership. Control has to be replaced by more fundamental
legitimacy, the belief that the land tenure rules are fair and good for the development of
the locality.

For the time being priority is given to control, be it in the form of forced
environmental protection and economic development, or by issues of party control over

the peasantry in order to fend off any attack by opposition parties. Therefore,



irrespective of certification, tenure security will vary with policy statements and

practice—as peasants try to divine the intentions of the government.

2.2 Rental rights

Rental rights concern the rights of farmers in the land they rent from title-holders.
These rights come in two basic variants, sharecropping (médgazo) and fixed cash rent
(kontrat).'® Sharecropping is usually an open-ended arrangement with annual sub-
periods. If we consider it as consisting of periods of one year, there is high chance of
renewal. However, since renewal is usually automatic, farmers think of the loss of
sharecropped land as eviction. Fixed cash rent is now usually for two to four years.
The period is often extended, but there is a high chance of non-renewal.

If we are interested in the tenure security of farmers, which seems the most
relevant issue for agricultural production and land management, rental rights are of key
importance. A measure for total tenure security would then refer to the security of
farmers for the plots they operate themselves and their security on any plots they rent.
In the classical literature on land tenure, land rentals were problematic both from the
point of view of social justice and from economic theory, which argued that
sharecropping created disincentive to investments.!® The recent economic literature has
been more concerned with land rentals as a compromise form of the land market, and
therefore sees this as a desirable aspect of the land tenure system (notably Holden et al.
2009).

The security of farmers who rent land is a blind spot in the recent studies of land
tenure in Ethiopia. The threat of eviction has even become a positive element because it
forces the sharecroppers to work hard, perhaps even more so on rented land than on
their own land. The perspective is that of the landowner, seen as poor, not that of the
farmer. However, if the threat of eviction has become a positive element, it would seem
that something is lacking (e.g. Holden & Mintewab 2009: 180, 194-95).

There is also evidence that the threat of eviction is increasing. My impression
from Wayr Amba is that there may be a shortening of rental periods, here understood as
the total number of years the renter keeps the land. There is also some evidence that
may indicate that landowners increasingly perceive sharecropping as a one-year contract
and that they can take back the land without prior warning. This is in marked contrast

to customary practice, by which the sharecropper should be informed in advance and



have the opportunity to sow sorghum in order to reap the fruits of labour invested in the
intensive weeding of the t’éf field.?°

Land rentals seem to be spreading, and in the literature this is seen as a positive
result of certification. The evidence is not conclusive, and due to inconsistent measures
it is difficult to describe trends even of this much-studied phenomenon. In a report from
Tegray, Holden et al. found that the share of households who rented in land increased
from 8% in 1998 to 26% in 2006 (Holden et al. 2007: 13). In their study from East
Gojam, Deininger et al. found more moderate change but high, and rising, levels
(Deininger et al. 2011: 321). With the exception of the very special circumstances
immediately after the 1975 land reform, land rentals were always part of the farming
system. The change is almost certainly less dramatic than indicated by the figures from
the Tegray study, but I do believe that it has increased in recent years.

The impact of these tendencies on the agrarian structure is negative. Most
young farmers depend overwhelmingly on rented land, partly from close relatives on
rather secure terms, but otherwise on highly insecure terms. These farmers therefore
have strong incentives to maximize their production for as long as they can. This is
more or less without exception also the primary interest of the landowners. The tragedy
is that these young farmers are the most dynamic rural element. Much potential
investment in the land is lost due to an unfortunate incentive structure. The worst
combination is that of an old landowner with a short time perspective or an urbanite
with insecure rights on the owner side, and a hardworking farmer holding the land on
insecure terms for a few years on the other side. In such situations, it is rational for both

parties to mine the soil, a point that is well understood by peasants.?!

2.3 Latent rights

There are many individuals with some rights-in-land but who are not the formally
recognized landowners. Latent rights refer primarily to inheritance rights in its widest
sense, the prospective transfer of land from one generation to the next. The rights of
women at marriage and divorce are a somewhat distinct but closely related, even
overlapping, topic. Latent rights can, some time in the future, be converted to formal
title, but here the same basic principle applies as that identified by Hoben in the case of
Gojam rest tenure: the amount of latent rights outweighs the amount of land, and some
will lose out (Hoben 1973: 19). The transition from latent rights to land title is therefore

often a period of intense struggle. It was always this struggle which created most tenure
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insecurity, be it in traditional rest, in the land tenure system of the Déarg period, and,
perhaps more than ever, under current conditions.

Clear and fair inheritance rights are a necessary element for a system to produce
long-term tenure security.”?> The formal recognition of inheritance rights in recent land
laws is therefore seen as an important good. The problem here is that we know very
little about how inheritance actually works. My argument is that current practices
produce great conflict, social unease and tenure insecurity.

Policies affecting the security of titles concern state-peasant relations and have
thus a certain external flavour. They are not so damaging to community relations. But
the local struggle over whose latent rights will become titled is internal to the peasant
community, even to the family, and leads to bitter peasant-on-peasant conflicts. These
are also conflicts with high stakes. First of all, the winners get a very valuable resource
virtually for free. Secondly, there is a certain tendency that a winner takes all. Thirdly,
a loss in an inheritance case may condemn a person to poverty for the rest of his life,
especially since there is no alternative path into landownership in the form of buying
land. There is currently a strong process of eviction, a strange result of a land tenure
regime that refuses the peasants the right to buy and sell land lest they sell out their

holding and end up among the urban destitute.

3. Inheritance

The rules of inheritance structure the land tenure system and shape peasant strategies.
This is a most challenging policy issue. There will always be inheritance disputes, but it
would seem that the current laws are not well thought through. They produce an
exceptional level of uncertainties and conflict.

What struck me most about inheritance cases during my recent fieldwork was
the intense pain felt by members of the local community. When we did fieldwork to
update my land map and came to a parcel under dispute, my guide lowered his voice
and seemed somewhat hesitant about how much to tell. The pain is especially felt by
elderly people, who do not want their children to quarrel.?> The current situation makes
this difficult. Some parents shy away from making any decision and leave it to be
settled after they die.>* Many make a will, and the norm seems to be in favour of

dividing the land equally between all children, whether or not that will be upheld by the
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court.”> Some bequeath their land in return for care in old age. Other children, or
persons who think they have a strong claim, are then likely to feel left out, and they stop
visiting their parents and break off normal kinship relations with the lucky inheritor.
‘Now many have lost love. It has become the time of t’egem [lit.: ‘benefits’, here rather
‘self-interest’].”%¢

The reason for the increase in inheritance conflicts in the peasant community is
partly due to the high stakes. This is accentuated by rules that may sometimes lead to
rather surprising outcomes. Such rules pave the way for dirty tricks, or at least
strategies that are seen by the losing party as dirty tricks. In such cases, the sense of
betrayal may create extreme bitterness. In the worst of cases there is fear that
somebody may be killed. One case, told in some detail by a respected elder, may
illustrate these conflicts. The story was recorded over ten pages. It was vividly

remembered since it ended just two days before the interview. In the following I shall

leave out most details.?’

Béazaweldtaw was a poor woman, and therefore her three children grew up with her
brother, who was childless. The two boys, Asamard and Warqé, were farmer (gabaré)
and herdsboy respectively, while the girl, Bogaldch, did women’s work in the house.
Bogalich then gave birth to a child, and therefore she was counted as a separate
household in the 1997 land redistribution and got 4 t’emad of land, the maximum
allocation for a household at the time. Asamaérd for various reasons returned to his
mother, Bdzaweldtaw. The uncle was a trader and womanizer and he contracted AIDS.
Before he died, he made a will (nuzazé), apparently orally only, giving 2 t’emad of land
to Wiérqé, while the rest was left for his wife. Bogaldch did not get any land since she
already had her own full holding.

Bogaléch resented this and created so many problems that Wirqé preferred to
leave the house. She then persuaded the widow of their uncle to say that she knew
nothing about the nuzazé, and then to bequeath the land to the daughter of Bogaldch.?®
The girl therefore got the certificate for all the land. Bogaldch ‘snatched the land of her
brother, Wiarqé . . .".

Then their grandmother, mother of Bézaweldtaw, died. There was a
confrontation at the funeral, and Biazaweldtaw hit Bogaldch, her daughter, so that she
started bleeding. For this, Bogaldch had her mother sent to prison in Débra Berhan.

Béazawelédtaw fell ill during her prison term and never completely recovered. She died
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in November 2014, nine days before the interview was made. She had made nuzazé that
Bogaldch ‘shall not be present at my funeral’. Bogalidch came with a large following,
however, and again there was a showdown at the funeral. The situation grew so ugly
that one militia-member fired his gun to save Bogaldch, his mistress, from her relatives.
Those concerned were taken to the Armanya police station where they were told
to get reconciled. The elders assembled, two days before my interview. Despite an
exceptionally large committee of elders, all concerned refused reconciliation. The
matter was serious, and to cool matters down two priests were called to make our
protagonists swear on the cross not to harm each other. They were forced to comply,
but there was suspicion that one of the brothers had not repeated the oath properly.
According to my informant (one of the two priests), perhaps they will not kill each

other, but they are not likely to live together like brothers and sister.

A principal reason for the increase in conflicts is the legal system. This has changed
much in recent years. The dersha system was basically a variant of inheritance,
although it formally focused on household membership, not kinship. After the reforms
of 1990, the inheritance rights of kinsmen were recognized, but many elements of the
dersha system continued to operate and I even found remnants of it in a land conflict in
2014. The current system brings in some new elements, but also this is a hybrid system.

The new law implicitly recognizes inheritance as the main method of transfer
between generations.?” A person can now inherit land even if he already has a tax
name, right up to the ceiling of 7 ha (10 ha in the lowlands).*® This is a major system
change and contributes to increased conflict levels since there is, seen with local eyes,
no practical limit to accumulation. The household with most land in Wéayr Amba,
spread over a number of certificates, own just above half the maximum amount.

There are four generational transfer variants recognized by the law. All are
conditional upon acceptance by the district court. For simplicity I shall refer to them as
follows:!

(1) wers (inheritance, but in my use here, only in cases without a will)

(2) nuzazé (will, bequeathement)

(3) set’ota (donation: in return for care in old age)

(4) set’ota (donation to child etc.)

These are quite different practices, but the terminology in the recent laws is not very

clear. Wers may refer to both type 1 and type 2. In the general usage in the 1990s wers

13



in practice often referred to type 3. Type 3 and 4 are covered by the same rather
imprecise term, set’ota. Locally this is used for any kind of gift, and sometimes for an
informal transfer of use right without pay, perhaps for one season only.

In general the new legal system is somewhat opaque. One problem is that it
consists of three legal levels, Proclamation, Regulation and Directives. There is much
repetition between them, but also some differences, sometimes apparently random
differences, and sometimes perhaps by intention. None of the documents are very clear,
although the Directives are sometimes extremely detailed. The Proclamation starts with
a great number of definitions, which are not really followed up, while some key
concepts, such as farmer, orphan, equal rights of women, are never well defined. The
following is my understanding of the current legal situation, based mainly on the three
legal texts but also on local information.

Only farmers or would-be farmers residing in the Amhara region can acquire
land. This is less clear than what it may appear. A farmer is defined as ‘any person
whose regular or steady earning is based on agricultural activities’ (Proclamation Art.
2.1). Later, in the context of who can inherit land, this is extended to urbanites with low
income (Art. 16.2). Practice indicates that this excludes nobody—unless they are
unlucky. In one case, a nine-year old girl who had lived with her aunt in Addis Ababa
since she was one year old, was proclaimed the official inheritor.’> Persons with good
government jobs, formally excluded from holding land, sometimes inherit land in the
name of a child.*®> And even when somebody who holds land in his own name is found
to have permanent work, part of the land can be saved in the name of the wife, since
half the household holding belongs to her.>* However, an urbanite may at any time be
disqualified, and this adds a considerable element of insecurity to the generational
transfer. There is the risk that a child may win the struggle with kinsmen but later lose
the family land to the ‘land bank’, something that can leave a bitter legacy.

If the parents die without leaving a will, the basic Amhara inheritance rule
applies, i.e. equal inheritance between all children, but now with some limitations.
Household members come first, then children living separately but without tax name,
and finally children with land. If there are no children, parents may inherit.*> If there
are no legitimate inheritors, the land reverts to the gabé&lé (Proclamation Art. 16.9;
Regulation Art. 11.13). While this may appear to open up for much potential land

confiscation, the option of nuzaze limits this.
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A title-holder may make nuzazé and bequeathe his land to any farmer and thus
overcome the limitations indicated above. However, the will should not infringe on the
rights of household members. It would thus seem that if one child has married and lives
separately, this child may not receive land if there are other children living with the
parents. For children living separately, the law seems to give the parents permission to
assign all the land to one child. When this happens, conflict normally ensues.

Set’ota (donation) is specified in two variants (Proclamation Art. 17; Directives
Art. 12.2 and 3).%¢ The first type refers to what was previously known as ya-qum wers
(‘standing inheritance’), by which an elderly person agreed to transfer the land to
somebody in return for care during old age. According to the Directives, the recipient
of the land should have cared for the old person for at least three years. There is no
apparent limitation on who can receive such land. I have not yet come across any such
type and I believe the peasants would rather use the more familiar nuzazeé, which can
have much the same effect but leave the holder in more control.

The other variant of set’ota refers to donations of land to children, grandchildren
or other household members who are landless or have very little land. This would
appear to imply formalization of gulma grants. The peasants seemed ignorant about this
option, perhaps because it is of little interest and has usually been taken care of by
informal gulma practice and the traditional nuzazé.?’

There are many possible conflicts here and my field notes are full of them. The
really problematic element is, however, the rules about minor children, despite its good
intentions. The legislation puts great emphasis on protecting women, disabled and
orphans. Orphan is not defined, but it would appear that this concern underlies the rule
that children under the age of eighteen have priority claim to land.*® This has a
somewhat surprising effect. Traditionally land was assigned to children as they came of
age. In the 1997 land redistribution, only those above eighteen had land rights. Now
suddenly the rule is reversed and many children above eighteen will be disinherited
while a younger sibling receives all the family holding.

The problem here is not that minor children have land rights, but that they have
exclusive rights, and especially that somebody, in the name of a child, can take
everything. This seems implied in the law, and it is even clearer by local practice. The
rule would be problematic even if limited to the children of the deceased, but ‘child’ has
a wide practical definition. In the Proclamation it is defined to include adopted children

(Art. 2.3). T have never come across formal adoption during my fieldwork, but it is very
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common for old persons to include a grandchild or other young relative in their
household. These are considered as children by the court. Since they have priority
claims to land, they play a strategic role in the struggle for land, sometimes by accident
only, when the effect was not known in advance, but increasingly by intention.

Peasants learn these games fast. The new rules will presumably influence
household strategies and relations between siblings. Already one young farmer
complained that his uncles wanted to expel him from the compound of their parents.
The danger they saw was that the young farmer had minor children and when their
mother dies, the land may be assigned to the minors, not to the direct children, i.e. the
uncles of the farmer.* This threat is very real, and the answer cannot be known until it
is too late.*’

Sometimes this takes forms that would be ridiculous if it were not for the grave
consequences for those involved. In one disputed inheritance case the grandchild was
examined at the hospital in Dabrd Berhan to ascertain whether he was under eighteen.
He was found to be, and therefore he got all the land. If he had been above eighteen, or
if his grandfather had lived a few months longer, he would have received little or no

land.*' Rules with such strange and dramatic effects have little local legitimacy.

4. Implications

The trend is towards a problematic agrarian structure. The spread of rental
arrangements have been noted above. A flexible land tenure system does of course
require the option to rent out the land, but beyond a certain point this becomes a
problem, due to the inherent tenure insecurity and to implications for investments. The
situation is made worse by the fact that many of the non-farming landowners are
urbanites. They can scarcely be said to qualify even by the wide definition of ‘farmer’
in the land law. They will therefore feel insecure, strengthened by occasional
confiscation of land from other urbanites. Thus both landowner and farmer have short-
term perspectives.

Certification sought to bring order to land tenure, but this has not really been
achieved. The former system was not well regulated by law and it was easily subject to
administrative abuse. But within the peasant community it was simple, centred on the
tax name, with much trust in evidence from community members when conflicts arose.

This worked rather well. Certification solved problems which did not exist and created
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some new ones. The current system is much more formal in its approach and the law
takes precedence over common sense and legitimacy. Furthermore, the system becomes
chaotic when one household may be registered with several different certificates, in
which case the limitation on holding size becomes meaningless. The response should
not be more administrative controls, but reforms that increase the legitimacy of the
system.

Certification registered all land in a remarkably swift process. Inheritance was
permitted, but future holdings shall not be smaller than 1 t’emad. This may seem to be
a sensible policy to prevent fragmentation and to limit the pressure on the
administration to multiply certificates. The problem is that many holdings are already
small and will be affected by this rule. Small holdings have to be held jointly by the
inheritors. Thus, within a very short time there develops a layer of land ownership,
officially recognized but not properly registered, under the level represented by the land
certificates. The long-term implications are unclear. The system is likely to be open for
manipulation, but worst of all, minor changes in laws or legal practice may suddenly
dispossess large groups of people.

It has often been stated that land redistribution under the Darg led to
fragmentation. This seems to be more based on logics than on evidence, but partible
inheritance constitutes an obvious challenge. Now the holding is first split between
husband and wife, and then their respective children or other claimants inherit them.
There are certainly strong signs of fragmentation, but it is too early to say how this will
play out and whether this will have much negative impact on farm productivity. One
warning: these elements are virtually impossible to capture in surveys. I get them in
qualitative information, especially from neighbours, but they rarely show up in my
survey data.

The really serious elements of fragmentation and tenure insecurity come from
the pressure on farmers with little land who are forced to rent whatever land they can
get, often at considerable distances from their house. They are often strong and able
farmers in their prime age. They combine, however, the two great concerns of the Wayr
Amba peasants, the increasing level of conflicts over land and the emergence of more or
less landless youngsters. This situation creates demands for land redistribution.

The obvious policy alternatives are either, within state land ownership, to
redistribute land to reduce the pressure for some time or, much more promising, to

strengthen peasant rights. While land-poor youngsters would prefer redistribution, to
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get land for free, they tend to see the right to buy land and thus build up a viable

holding, as a good alternative.*?
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ABSTRACT
It is generally believed that tenure security has improved due to the programme of land
certification. In this paper I argue the opposite. Tenure security concerns three
different rights: possession, renting and latent rights. Rights of possession are believed
to have improved, but the evidence is weak and conflicting. Land rentals are expanding
and farmers face high tenure insecurity. The main problem, though, is latent rights,
with great insecurity and increased conflict levels. Despite rapid economic
development there is considerable social malaise, an unfortunate agricultural structure,
and considerable pressure for land redistribution due to unresolved land tenure issues.
The paper is based on the certification literature and primary material from North

Shéawa.
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NOTES

! The relevant legal documents have been published in a book which has been widely distributed to local
administrations (qébalé). The book (Amhara Region 2010) consists of three sections: Proclamation
(Ambhara Region 2006), Regulation (Amhara Region 2007), and Directives (Amhara Region 2008),
hereafter referred to as Proclamation, Regulation and Directives.

2 For some recent contributions along the same lines, see Ayele & Tahir 2015: 33-34; Mastewal & Snyder
2015: 2.

3 Bge 2014, diary: 30.

4 Wiyr Amba is now the northern third of Armanya qébalé in T’arma Bér wardda. The church, centrally
located, is 9°53°53”” North, 39°48°49°’ East, at an altitude of 2,000 meters.

51 have about 140 qualitative interviews from my two most recent fieldworks in 2012 and 2014, most of
them undertaken by my field assistant Berhanu Bétd. Only those directly cited in the text are included in
the bibliography, but the total material has influenced my analysis. All interviews are in writing, stored in
my private archive. The full title and precise date (Ethiopian calendar) is found in the list of sources.

6T use ‘peasant’ to refer to rural inhabitants, ‘landowner’ to refer to the holder of the land title, and
‘farmer’ for the person who works the land.

7 This is now an oft-repeated standard account of recent land tenure history. For a somewhat different
version of the periodic redistribution narrative, see Dessalegn 2008a: 298-310.

8 Ayné is about one hour walk west of Wayr Amba, on the steep escarpment ranging from 1700 to 3000
meters above sea level.

° E.g Qis'dla Taklé 2014a, ‘Ya-mirét yezota’: 3; Zdbiand Abaynih 2014, ‘Y4-méirét yezota’: 2-4.

10 Ege 2014, diary: 27, 54; Haylu Asfaw 2013, interview: 5; Qés Aldmayihu Rida 2013, interview: 66.

1 Ege 2014, diary: 27, 40.

12 Ege 2014, diary: 27.

13 Aycheluhem Bilachdw 2013, ‘Kontrat’: 2. Deininger et al. (2011: 321) report that in East Gojam the
share of farmers who expected to gain land in redistribution declined from 55 to 4% from 1999 to 2007.

14 Based on the legislation, comprehensive redistribution is unlikely, but there is so much tension in the
current land tenure system that major changes are likely to happen. It is impossible to predict the
direction of these changes.

15 Qes Aldmayihu Réida 2013, interview: 66; Aycheluhem Biélachiw 2013, ‘Kontrat’: 3.
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16 Qis'dla Tdklé 2014a, ‘Y&-méirét yezota’: 3.

17 Bergniish Mogis 2014, note to survey Y2007: 4.

18 Local terms and specific institutions vary between regions and over time. M&gazo and kontrat are the
two most common terms.

19 This was prominent in the Ethiopian discussion about land reform in the 1960s, and the argument was
well presented by Mann 1965. The impact on various rental contracts on incentives have later been much
discussed in the economic literature.

20 Ege 2014, diary: 26; Haylu Asfaw, in Mésérit Kenfd 2009, notes to survey 2001 E.C., household 13,
land 2061. For a controversial eviction of the sharecropper, see also Yagelé Taddsd 2014, ‘Ya-marét
cheger’: 2-5. For the concerns of a farmer depending mostly on rented land, see Gétahun Gébré-S’adiq in
Maisardt Kenfd 2009, notes to survey 2001 E.C., household 147.

21 E.g. Siyfi Tidsima 2009, interview: 8; Ege 2014, diary: 51.

22 The right to sell the land is another prerequisite, but this argument is beyond the scope of the current
paper.

23 The rest of this paragraph is much based on Berhanu Bétd 2012, ‘Masho’: 8-9, supplemented by some
concrete examples.

24 My old neighbour Asifa was very much concerned about what would happen to his land and children
after his death, but did not leave a will due to a complicated family situation; see Asdfa Diagefé 2009,
‘Ersha’: 20; also Mékonen Fantay¢ 2013, interview: 64.

25 Kibidid Hayld-Mésqél 2014, <Ya-t'éf tarik’: 7-8; Qés Bilit'aw Takld-Yohanes 2013, ‘Wers’: 1. In the
latter case the old person said he wanted to divide the land equally among his children, even if the
government might later confiscate the land of those who did not qualify, since ‘that is the power of the
government’.

26 Berhanu Béti 2012, ‘Masho’: 8. For a case, see Negatu Wiiséiné in Misérit Kenfi 2009: Notes to
survey 2001 E.C., household 150.

27 Qés Aldmayihu Rida 2014, ‘Wers’: 1-10.

28 This was to circumvent the rule that somebody with tax name could not inherit another holding, a rule
that applied until the new land legislation.

2 Proclamation Preamble Par. 9 defined this as an integral part of the ‘holding right’. The specific

paragraphs dealing with methods of acquiring land are less clear. The Proclamation mentions both land
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distribution and inheritance (Art. 7), while the Regulation only lists land redistribution and other
administrative land grants (Art. 5.6). This has little practical consequences, but it tends to show the
dominance of the ideology of state land ownership and weak analysis of the implication of specific rules
for the land tenure system that will emerge.

30 This is explicit in the rules governing inheritance (Wers), by which children or parents with land,
implicitly tax name, can inherit (Regulation Art. 11.7). But it does not apply for donations to children
(type 4, see below).

31 In the later discussion I refer to the title-holder and children as a men, the spouse as woman, but the
law, and Amhara practice, is rather gender neutral.

32 Lesandwirq 2014, ‘Diary Hedar-Tahsas 2007’: 18.

3 For an example, Qés Aldmayihu Rida 2013, interview: 24-26.

3 Aycheluhem Bilachiw 2013, ‘Kontrat’: 2-3; Berhanu Béti 2013, ‘Mirét 1d-midan’: 1.

35 Proclamation Art. 16.6; Regulation Art. 11.7. Siblings are not mentioned, which may have grave
consequences in some cases. They may of course receive land in bequeathment, as anybody else, if there
are no household members.

36 This institution is not dealt with in the Regulation.

37 Ege 2014, diary: 33.

After writing this paper, in October 2015 T got access to the full land registration protocols for Wéyr
Amba. I then spotted a number of cases of set’ota, which I intend to investigate. The statement in the
text is based on fieldwork among the peasants in 2014, which identified many cases of wers and nuzazé
but none of the set’ota types.

38 The most specific rules are found in Regulation Art. 11.7, which refers to ‘minor children’. The age
limit of eighteen is very explicit in local practice. See also Proclamation Art. 16 and Directives Art. 13.
3 Ege 2014, diary: 30.

40 For two examples with shocking outcomes, see Qis'ila T#klé 2014b, ‘Wers’: 5-7.

41 1bid. 5.

42 Ege 2014, diary: 54.
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